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The sole issue in this appeal is whether “the role of the jury [is] diminished and
eroded in violation of the Sixth and Fourteenth Amendments to the United States
Constitution” by the use of juvenile adjudications to increase the maximum punishment
for an offense, in light of the United States Supreme Court’s opinions in Apprendi v. New
Jersey (2000) 530 U.S. 466 (Apprendi) and Blakely v. Washington (2004) 542 U.S. 296
(Blakely). In concluding that it is, we respectfully disagree with our colleagues on this
court and others, and join the small but growing number of courts across the county that
have likewise concluded that Apprendi and its progeny compel us to recognize that the
Sixth Amendment right to a jury trial is an integral part of the process that is due before a
prior conviction may be used to increase the maximum sentence for a criminal offense.

In our prior opinion, we also held that because defendant’s juvenile adjudication is
based on his admission of guilt in juvenile court, rather than on a contested hearing, he
was not entitled to relief, and we affirmed the judgment. We granted defendant’s
rehearing petition to reconsider that holding. Upon reconsideration, we now conclude

that the core principles driving our rejection of the cases that treat juvenile adjudications



the same as prior adult convictions also compel us to apply those principles across the

board to all juvenile adjudications. Accordingly, we reverse the judgment.

STATEMENT OF THE CASE AND FACTS

In December 2004 a complaint was filed charging 21-year-old defendant Nguyen
with four felony counts: possession of a firearm by a felon; possession of ammunition by
a felon, possession of a billy, and possession of methamphetamine. (Pen. Code,

8§ 12021, subd. (a)(1), 12316, subd. (b), 12020, subd. (a)(1); Health & Saf. Code,

§ 11377, subd. (a).) The complaint also alleged two misdemeanor counts, being under
the influence of a controlled substance and possession of a device for the same. (Health
& Saf. Code, 88 11550, 11364.) Finally, the complaint alleged, under the Three Strikes
law, that defendant had suffered a juvenile adjudication for assault with a deadly weapon
with infliction of great bodily injury. (Pen. Code 88 667, subs. (b)-(i), 1170.12, 245,
subd. (a)(1), 12022.7, subd. (a).) Pursuant to a negotiated disposition, defendant pleaded
no contest to one felony (Pen. Code 12021, subd. (a)(1)) and one misdemeanor (Pen.
Code § 12020, subd. (a)(1)) and the remaining counts were dismissed.

Following a court trial, the allegation pertaining to defendant’s prior juvenile
adjudication was found true on the basis of documentary evidence submitted to the
court. Over defendant’s objection that use of a prior juvenile adjudication to increase his
sentence violated his Sixth Amendment right to a jury trial, defendant was sentenced to
32 months in prison, double the mitigated term, pursuant to the two strike provisions of

the Three Strikes law.

! Because the documents submitted to the court were not made a part of the record
on appeal, and were subsequently lost, we take judicial notice of the juvenile court file on
our own motion.



The Juvenile Adjudication

In December 1999 an original petition (No. 117308) filed pursuant to Welfare and
Institution Code section 602, accused defendant, then 16 years old, of aggravated assault
with a knife and a crowbar and inflicting great bodily injury on the victim. (Pen. Code
8§ 245, subd. (a)(1), 12022.7.) The petition further alleged that defendant was not “a fit
and proper subject to be dealt with under the juvenile court law, and the People [would]
move the court to so order.” However, defendant was not transferred to adult criminal
court. Instead, in January 2000, defendant admitted only to a violation of Penal Code
section 245, subdivision (a)(1) in juvenile court. Although alternative placements were
sought for him, none were found, and his disposition consisted entirely of juvenile hall

detention.
DISCUSSION

The Historical Background

At English common law prior to 1854, juveniles charged with crimes were either
tried as adults with the right to jury trial, or were not tried at all. With Parliament’s
enactment of the Youthful Offenders Act in that year, juveniles lost their jury trial rights
in cases of minor crimes such as petty theft, but retained the right in felonies. (Inre
Javier A. (1984) 159 Cal.App.3d 913, 940, fn. 18; see also Comment, California’s Three
Strikes Law — Should a Juvenile Adjudication Be a Ball or a Strike? (1995) 32 San Diego
L. Rev. 1297, 1308-1309, citing Javier A.; Note, Juvenile Strikes: Unconstitutional
Under Apprendi and Blakely and Incompatible with the Rehabilitative Ideal (2005) 15
So. Cal. L. Rev. & Women’s Stud. 171, 174; Comment, Prior ‘Convictions’ Under
Apprendi: Why Juvenile Adjudications May Not Be Used to Increase An Offender’s
Sentence Exposure if They Have Not First Been Proven to a Jury Beyond a Reasonable
Doubt (2004) 87 Marq. L. Rev. 573, 583.)



In 1899, Illinois created the first juvenile justice system in the United States.
(Juvenile Strikes, supra, 15 So. Cal. L. Rev. & Women’s Stud. 171; Prior Convictions
under Apprendi, supra, 87 Marg. L. Rev. 573.) “This new system was premised on the
idea that because of their young age, children were either less culpable for their wayward
actions or not culpable at all. With the proper resources and guidance, progressives
believed children were still young and impressionable enough to reform before they
turned toward a life of crime. However, to accomplish this end, the state, as parens
patriae, needed to commence a civil action against the juvenile’s parents to gain superior
custody rights. Because it was a civil proceeding, custody, not liberty, was at issue.
Children could not be found guilty or innocent; they could only be found delinquent. The
main function of the proceeding was not to frame the state and the child as adversaries,
but * “to feel that [the child] is the object of [the state’s] care and solicitude.” > Finally,
the purpose of sanctions would be for therapeutic and rehabilitative purposes, not for
retribution or incapacitation.” (Prior Convictions Under Apprendi, at pp. 584-585, fns.
omitted.)

Under this benevolent regime, juveniles had no need of, and no right to, notice of
the charges, an attorney, the presumption of innocence, right against self-incrimination,
right to present and cross-examine witness, or the right to appeal. (Note, But | Was Just a
Kid! Does Using Juvenile Adjudications to Enhance Adult Sentences Run Afoul of
Apprendi v. New Jersey? (2005) 26 Cardozo L. Rev. 837, fn. 1, 843, fn. 40 (hereafter
Kid).) Over the next 70 years, however, it became increasingly clear that “the absence of
procedural protections exposed juveniles to an unpredictable justice system that fell short
of its rehabilitative goals.” (Id. at p. 837, fn. omitted.) As a result, beginning in the mid-

1960’s, the United States Supreme Court issued a series of decisions? that promised

2 See, for example, In re Gault (1967) 387 U.S.1 [fair notice of the charges,
counsel, testimony by sworn witnesses, privilege against self incrimination]; In re



juveniles virtually all of the procedural rights and protections to which they would have
been entitled if they were adults — notice, counsel, the privilege against self-
incrimination, confrontation, the presumption of innocence and proof beyond a
reasonable doubt, double jeopardy — save one: the right to a jury trial. In McKeiver v.
Pennsylvania (1971) 403 U.S. 528, the Court concluded that “despite disappointments of
grave dimensions” the juvenile court system still held the promise of “accomplish[ing] its
rehabilitative goals,” and that by “imposing the jury trial” requirement in juvenile cases
the Court would impede the states’ “experimentation” with “new and different ways” to
solve “the problems of the young.” (Id. at p. 547)

The McKeiver court identified 13 reasons for its conclusion, but three ideas were
central to its holding. First and foremost was the court’s concern that the injection of the
jury trial into the juvenile court system would “bring with it into that system the
traditional delay, the formality, and the clamor of the adversary system,” would “put an
effective end to what has been the idealistic prospect of an intimate, informal protective
proceeding” and would threaten if not destroy “every aspect of fairness, of concern, of
sympathy, and of paternal attention that the juvenile court system contemplates.”
(McKeiver v. Pennsylvania, supra, 403 U.S. at pp. 545, 550.)

Second, the court was reluctant to tread where “28 States and the District of
Columbia,” as well as the Task Force Report on juvenile delinquency and youth crime,
commissioned by the President, had not. (McKeiver v. Pennsylvania, supra, 403 U.S. at
pp. 548.) The lack of legislative and executive branch support for a jury trial in juvenile
court, in turn, informed the third important consideration: that jury trials were neither

appreciably more reliable than court trials nor “a necessary part even of every criminal

Winship (1970) 397 U.S. 358 [proof beyond a reasonable doubt]; Breed v. Jones (1975)
421 U.S. 519 [double jeopardy].



process that is fair and equitable.” (ld. at p. 547, citing Duncan v. Louisiana (1968) 391
U.S. 145, 149-150, fn. 14.)°

The Statutory Framework

Formerly, section 502 of Welfare and Institutions Code” (since repealed) provided

that the purposes of the Juvenile Court Law were to “ ‘secure for each minor ... such care
and guidance, preferably in his own home, as will serve the ... welfare of the minor and

the best interests of the State; ... and when the minor is removed from his own family, to
secure for him custody, care, and discipline as nearly as possible equivalent to that which
should have been given by his parents.” ” (In re Aline D. (1975) 14 Cal.3d 557, 562.) It

has been replaced by section 202,> whose “new provisions recognized punishment as a

* In fact, Duncan’s footnote 14 stands for the opposite proposition: that even
though “it might be said” that the right to a jury trial is not essential to every imaginable
civilized system of criminal justice, nevertheless it is “necessary to an Anglo-American
regime of ordered liberty.” (Duncan v. Louisiana, supra, 391 U.S. at pp. 149-150,
fn. 14.) The Duncan court specifically “reject[ed] the prior dicta” in Palko v. State of
Connecticut (1937) 302 U.S. 319, 325, overruled on another point in Benton v. Maryland
(1969) 395 U.S. 784, 794, and other cases to the effect that “the right to a jury trial is not
essential to ordered liberty.” (Duncan v. Louisiana, at p. 155.)

* Hereafter, all statutory references will be to the Welfare and Institutions Code,
unless otherwise indicated.

> Section 202 provides, in relevant part: “(a) The purpose of this chapter is to
provide for the protection and safety of the public and each minor under the jurisdiction
of the juvenile court and to preserve and strengthen the minor’s family ties whenever
possible, removing the minor from the custody of his or her parents only when necessary
for his or her welfare or for the safety and protection of the public. When removal of a
minor is determined by the juvenile court to be necessary, reunification of the minor with
his or her family shall be a primary objective. When the minor is removed from his or
her own family, it is the purpose of this chapter to secure for the minor custody, care, and
discipline as nearly as possible equivalent to that which should have been given by his or
her parents. This chapter shall be liberally construed to carry out these purposes. [f] (b)
Minors under the jurisdiction of the juvenile court who are in need of protective services
shall receive care, treatment and guidance consistent with their best interest and the best



rehabilitative tool [and] shifted its emphasis from a primarily less restrictive alternative
approach oriented towards the benefit of the minor to the express protection and safety of
the public.” (In re Teofilio A. (1989) 210 Cal.App.3d 571, 576, internal quotation marks
omitted.) Despite this shift in emphasis, California courts have continued to view
rehabilitation as “an important objective of the juvenile court law.” (Ibid.; see also In re
Charles G. (2004) 115 Cal.App.4th 608, 614-615 [“The purpose of juvenile delinquency
laws is twofold: (1) to serve the “‘best interests’ of the delinquent ward by providing care,
treatment, and guidance to rehabilitate the ward and “enable him or her to be a law-
abiding and productive member of his or her family and the community,” and (2) to

‘provide for the protection and safety of the public...” ”].)

interest of the public. Minors under the jurisdiction of the juvenile court as a
consequence of delinquent conduct shall, in conformity with the interests of public safety
and protection, receive care, treatment, and guidance that is consistent with their best
interest, that holds them accountable for their behavior, and that is appropriate for their
circumstances. This guidance may include punishment that is consistent with the
rehabilitative objectives of this chapter. If a minor has been removed from the custody of
his or her parents, family preservation and family reunification are appropriate goals for
the juvenile court to consider when determining the disposition of a minor under the
jurisdiction of the juvenile court as a consequence of delinquent conduct when those
goals are consistent with his or her best interests and the best interests of the public.
When the minor is no longer a ward of the juvenile court, the guidance he or she received
should enable him or her to be a law-abiding and productive member of his or her family
and the community. [1] ... [1] (d) Juvenile courts and other public agencies charged
with enforcing, interpreting, and administering the juvenile court law shall consider the
safety and protection of the public, the importance of redressing injuries to victims, and
the best interests of the minor in all deliberations pursuant to this chapter. Participants in
the juvenile justice system shall hold themselves accountable for its results. ... [1] (e)
As used in [subdivision (b)], ‘punishment’ means the imposition of sanctions. ...
Permissible sanctions may include the following: [] (1) Payment of a fine by the minor.
[1] (2) Rendering of compulsory service without compensation performed for the benefit
of the community by the minor. [1] (3) Limitations on the minor’s liberty imposed as a
condition of probation or parole. [{] (4) Commitment of the minor to a local detention or
treatment facility, such as a juvenile hall, camp, or ranch. [1] (5) Commitment of the
minor to the Department of the Youth Authority. [{] ‘Punishment,” for the purposes of
this chapter, does not include retribution.”



It remains true as a matter of statutory law that “[a]n order adjudging a minor to be
a ward of the juvenile court shall not be deemed a conviction of a crime for any purpose,
nor shall a proceeding in the juvenile court be deemed a criminal proceeding.” (§ 203.)
Moreover, juvenile court dispositions “can range from being sent home with his or her
parents” to juvenile hall detention, to camp, or ranch, “to being committed until age
twenty-five in a detention facility operated by the California Department of Youth
Authority” or, under certain circumstances, even adult detention facilities. (Notes &
Comments, “Should Little Joey’s Juvenile Adjudication Be Used Against Him When He
Becomes Joe the Habitually Violent Felon?”” (2005) 25 J. Juv. L. 45, 46; In re Charles
G., supra, 115 Cal.App.4th at p. 613.)

Consistent with section 203, California courts construed Proposition 8, the Crime
Victims’ Bill of Rights,® as excluding juvenile adjudications from the definition of “any
prior conviction of any person in any criminal proceeding, whether adult or juvenile” and
prohibited their use as enhancements under Penal Code section 667. (Cal. Const., art. I,
8 28, subd. (f); People v. West (1984) 154 Cal.App.3d 100; see also In re Anthony R.
(1984) 154 Cal.App.3d 772 [Pen. Code 8 666]; see generally, Comment, “California’s
Three Strikes Law — Should a Juvenile Adjudication Be a Ball or a Strike?”” (1995) 32
San Diego L. Rev. 1297.) Thus, despite cries that “the California juvenile court system
has now evolved into a specie of “‘criminal prosecution,” ” until the passage of the Three
Strikes law, a clear line was drawn between juvenile adjudications and prior convictions.
(In're Javier A., supra, 159 Cal.App.3d at p. 967.)

Unlike Proposition 8, the Three Strikes law explicitly defines a juvenile

adjudication as a prior conviction for enhancement purposes when four conditions are

® See Article I, section 28(f) of the California Constitution which states in relevant
part: “Any prior felony conviction of any person in any criminal proceeding, whether
adult or juvenile, shall subsequently be used without limitation for purposes of
impeachment or enhancement of the sentence in any criminal proceeding.”



met: (1) the prior offense was committed when the juvenile was 16 years old or older;
(2) the offense is listed in section 707, subdivision (b), or as a violent felony in Penal
Code section 667.5 or as a serious felony in Penal Code section 1192.7; (3) the juvenile
was found to be a “fit and proper subject” for the juvenile court system (8 707,
subd. (a)(2)(e)), and (4) the juvenile was adjudged a ward of the juvenile court pursuant
to section 602 because he or she committed an offense listed in section 707, subdivision
(b). (Pen. Code 88 667, subd. (d)(3), 1170.12, subd. (b)(3); People v. Garcia (1999) 21
Cal.4th 1.) Under Proposition 21, the Gang Violence and Juvenile Crime Prevention
Initiative, which amended section 707, subdivision (d), the prosecution may choose to
bypass the juvenile court entirely and file criminal charges against a juvenile in adult
court, as long as the juvenile is at least 16 years old and the crime is one listed in section
707, subdivision (b), or the minor is 16 and has previously been adjudged a ward of the
court for committing certain enumerated offenses, or as long as the minor is at least 14
and certain other circumstances exist. (See § 707, subds. (d)(1), (d)(2)(A)-(C) &
() (3)(A)-(C); Manduley v. Superior Court (2002) 27 Cal.4th 887.)

This seemingly inexorable push to blur the line between juvenile adjudications and
prior criminal convictions, culminating in the Three Strikes law and Proposition 21,
raises constitutional concerns at this time because of the United States Supreme Court’s
recent decisions interpreting the jury trial right enshrined in the federal constitution’s
Sixth Amendment. In Apprendi, the Supreme Court held that, except for the fact of a
prior conviction, any fact used to impose on a criminal defendant a greater punishment
than the statutorily-set maximum punishment must be pleaded and proven to a jury
beyond a reasonable doubt. As the Supreme Court of Louisiana has so genteelly phrased
it, “following Apprendi there are two reasonable schools of thought on whether juvenile
adjudications, in which the juvenile did not have the right to a jury trial, can properly be
characterized as ‘prior convictions’ for felony sentence enhancement purposes.” (State v.

Brown (La 2004) 879 So.2d 1276, 1285, fn. omitted.) To understand the division of



views in the emerging case law, it is necessary to first review the salient features of the

United States Supreme Court’s cases that have taken us to this divide.

Almendarez-Torres, Jones, Apprendi, Ring, Blakely, Booker and Cunningham

In Almendarez-Torres v. United States (1998) 523 U.S. 224 (Almendarez-Torres),
the Supreme Court construed a federal statute that prescribed a maximum prison sentence
of two years for an illegal immigration offense, but authorized a maximum sentence of 20
years if the defendant had suffered certain prior convictions. (Id. at p. 229.)
Almendarez-Torres pleaded guilty to an indictment that alleged a violation of the statute,
but did not mention a prior conviction. At the hearing on his change of plea, he admitted
that he had been deported, had unlawfully re-entered the United States, and had suffered
three earlier convictions. (Id. at p. 227.) At sentencing, Almendarez-Torres argued that
he could not be sentenced to more than two years in prison because “an indictment must
set forth all the elements of a crime” and his indictment had not mentioned his earlier
convictions. (Ibid.) The district court disagreed and sentenced Almendarez-Torres to 85
months pursuant to the sentencing guidelines. Following an unsuccessful appeal of his
sentence, the United States Supreme Court granted certiorari.

After finding that Congress intended to treat the prior conviction allegation as a
“sentencing factor” for the court’s determination rather than as an element of a separate
offense, the Supreme Court rejected defendant’s claim that “the Constitution requires
Congress to treat recidivism as an element of the offense — irrespective of Congress’
contrary intent,” and mandates that “[t]he indictment must state the ‘element[,]’ [t]he
Government must prove that ‘element’ to a jury[,] [a]nd the Government must prove the
‘element’ beyond a reasonable doubt.” (Almendarez-Torres, supra, 523 U.S. at p. 239,
citations omitted.)

The court articulated four major reasons and several lesser considerations for its

rejection of that claim. First, the court recited that recidivism “is a traditional, if not the
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